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Statement of the Case. 

On the eighteenth day of November, A. D. 1910, the 
District of Columbia filed an information against the de* 
fendant, one David E. Willett, a motorman in the employ 
of the Capital Traction Company, in the police court of the 
District of Columbia, charging him on the 15th day of 
November, 1910,' with being then and there the motorman 
and operating a certain street railway car on Connecticut 
avenue and that he did use and have affixed to said car a 
headlight, which by reason of its excessive brilliancy was 
likely to dazzle, blind, and otherwise endanger the driver 
and operator of any vehicle and any pedestrian using said 
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highway, contrary to and in violation of the police regula¬ 
tions of the District of Columbia, and constituting a law of 
the District of Columbia. 

The defendant, by his counsel, moved to quash said in¬ 
formation on the following grounds: 

First. That the said proceeding is founded upon article 
12, section 17, of the police regulations of the District of 
Columbia, which reads as follows: 

“Article 12, Section 17. No street railway com¬ 
pany, motorman, conductor, or officer or employee 
of a street railway company, operating street railway 
cars in the District of Columbia, shall use upon, or 
affix to, any street railway car any headlight which 
by reason of its excessive brilliancy is likely to dazzle, 
blind or otherwise endanger any driver or operator 
of any vehicle, or any pedestrian, using the public 
streets, avenues, or highways of the District of Co¬ 
lumbia. Any person, or corporation, violating the 
provisions of this section shall, upon conviction 
thereof, be fined not less than five dollars, nor more 
than forty dollars" for each offense .” 

and that the Commissioners of the District of Columbia are 
without any authority in the premises whatever, jurisdiction 
of the subject matter having been delegated to the Inter¬ 
state Commerce Commission by section 16 of an act of 
Congress, approved May 23, 1908, entitled “An act author¬ 
izing certain extensions to be made for the lines of The 
Anacostia and Potomac River Railroad Company, The Wash¬ 
ington Railway and Electric Company, The City and Sub¬ 
urban Railway of Washington, and The Capital Traction 
Company, in the District of Columbia, and for other pur¬ 
poses, 5 ’ section 16 of which reads as follows: 





“Section 16. That every street railroad company 
or corporation owning, controlling, leasing or operat¬ 
ing one or more street railroads within the District 
of Columbia, shall on each and all of its railroads 
supply and operate a sufficient number of cars, clean, 
sanitary, in good repair, with proper and safe power, 
equipment, appliances and service, comfortable and 
convenient, and so operate the same as to give ex¬ 
peditious passage, not to exceed sixteen miles per 
hour within the city limits or twenty miles per hour 
in the suburbs, to all persons desirous of the use of 
said cars, without crowding said cars. The Interstate 
Commerce Commission is hereby given power to re¬ 
quire and compel obedience to all of the provisions 
of this section, and to make, alter, amend and en¬ 
force all needful rules and regulations to secure 
said obedience; and said Commission is given power 
to make all such orders and regulations necessary to 
the exercise of the powers herein granted to it as 
may be reasonable and proper; and such railroad 
companies or corporations, their officers and employes, 
are hereby required to obey all of the provisions 
of this section, and such regulations and orders as 
may be made by said Commission. Any such com¬ 
pany or corporation, or its officers or employes, 
violating any provision of this section, or any of 
the said orders or regulations made by said Commis¬ 
sion, or permitting such violation, shall be punished 
by a fine of not more than one thousand dollars. 
And each day of failure or neglect on the part of 
such company or corporation, its officers or em<- 
ployes, to obey each and all of the provisions and 
requirements of this section, or the orders and regu¬ 
lations of the Commission made thereunder, shall 
be regarded as a separate offense.” 
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Second. That even if the Commissioners of the District 
of Columbia have the power to make any regulation govern¬ 
ing the brilliancy of headlights used on street railroad cars 
in the District of Columbia, the language of section 17, 
article 12, of the police regulations is so general and in¬ 
definite that it cannot in itself constitute a rule of conduct 
or of law. 

. Third. Because said article 12, section 17, is unreasonable 
and therefore void. 

After hearing argument of counsel on said motion the 
police court ruled as a matter of law that the Commissioners 
of the District of Columbia had no power to pass the regu¬ 
lation because of the fact that by the act of May 23, 1908, 
it was the intention of Congress to give the power of the 
regulation of the street cars, with the necessary power to 
enforce all orders relating thereto, to the Interstate Com¬ 
merce Commission, and sustained the motion to quash on 
the first ground of said motion. 

Whereupon counsel for the District of Columbia excepted 
to the ruling of the court, and thereafter on due applica¬ 
tion this court allowed a writ of error to said police court 
to review its said ruling. 


Assignment of Errors. 

1. The police court erred in quashing said information. 

2. The motion to quash said information should have 
been overruled. 
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Charter Provisions. 

Except in so far as the particular powers mentioned in 
section 16 were granted to the Interstate Commerce Commis¬ 
sion the act of Congress did not undertake to restrict the 
general powers and authority of the Commissioners. The 
act itself recognized the existence of some of these powers. 
Thus by section 5, which deals with the removal of railway 
tracks from certain streets, the railroad companies were re¬ 
quired to repair, restore, and make the space good to the 
satisfaction and written approval of the Commissioners, and 
upon neglect by the railway company so to do, among other 
things, the section provided, that the Commissioners were 
authorized, without notice, to remove said tracks and to re¬ 
pave the space occupied by the same and charge the cost 
thereof to such railway company, whatever may he the man¬ 
ner or cost of doing said work, and to collect the cost thereof 
in the manner provided in section 5 of the act of June 11, 
1878, known as the Organic Act. The organic act is also 
recognized in section 9. Section 14 provides: 

“That the railway companies affected by this act 
shall have, over and respecting the routes herein pro¬ 
vided for, the same rights, powers, and, privileges as 
they respectively have or heretofore may have by law 
over and respecting their other routes and shall be 
subject in respect thereto to all the other provisions 
of their charters and of law ” 

Referring now to the charters of the street railway com¬ 
panies, affirmed by said section 14, we find therein various 
powers vested in the Commissioners over the control of street 
railroads. 

The charter of the Baltimore and Washington Transit 
Company, approved June 8, 1896 (29 Stats., 264), provides: 



“Sec. 14. That the Commissioners of the District 
of Columbia may make such regulations as to rate of 
speed, schedule for running cars, mode of use of 
tracks, and removal of ice and snow as, in their judg¬ 
ment, the interest and convenience of the public may 
require. Should the servants or agents of said com¬ 
pany willfully or negligently violate such an ordi¬ 
nance or regulation, said company shall be liable to 
the District of Columbia for a penalty not exceeding 
’ five hundred dollars.” 

An act approved May 29, 1908, amending the act author¬ 
izing the Baltimore and Washington Transit Company of 
Maryland to enter the District of Columbia provides in sec¬ 
tion 7 as follows: 

“Sec. 7. That the privileges herein granted are 
granted on the express condition that cars shall be 
run under such rules as may from time to time be 
made by the District Commissioners, and any viola¬ 
tion of which shall be a misdemeanor, and for any 
such violation said corporation shall be liable to a 
fine of not less than fifty dollars and not to exceed 
two hundred dollars.” 

By joint resolution approved February 3, 1897 (29 Stats., 
698), extension of time was granted the Eckington and 
Soldiers’ Home Railway Company and the Belt Railway 
Company to comply with the act of Congress approved June 
10, 1896, in reference to changing motor power. Said act 
contains the following provision : 

“And provided further, That if said companies 
shall fail to operate the whole of their respective lines 
as provided by An act entitled an act to extend the 
routes of said railway companies, and so forth, ap¬ 
proved June tenth, eighteen hundred and ninety- 
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six, in such manner and on such schedules as the 
Commissioners shall approve, then said companies 
and each of them shall forfeit and pay to the District 
Commissioners the sum of one hundred dollars for 
each day of such failure.” 

The charter of the Belt Railway Company (now a part 
of the Anacostia and Potomac River Railroad Company), 
approved June 24, 1898 (30 Stats., 488), in section 3 pro¬ 
vides as follows: 

“Sec. 3. That the Commissioners of the District of 
Columbia are hereby authorized and required to 
station special policemen at such street railway cross¬ 
ings and intersections in the city of Washington 
as the said Commissioners may deem necessary, the 
expense of such service to be paid pro rata by the re¬ 
spective companies; every car shall be brought to a 
full stop, immediately before making such crossing or 
intersection. Neglect or failure to pay for the service 
monthly, or to stop any car, as herein provided for 
shall subject the company to a fine of not to exceed 
twenty-five dollars for every such neglect or failure, 
to be recovered in any court of competent jurisdic¬ 
tion^ 

An act entitled “An act to amend an act entitled ‘An act 
to incorporate the Brightwood Railway Company of the Dis¬ 
trict of Columbia,’ ” approved July 26,1892 (27 Stats., 270), 
provides: 


“Said branch line shall be operated by the overhead 
trolley system; and when the company lays its double 
track from Brightwood to Takoma Park said tracks 
shall be laid on one side of the said road; the cars 
used shall be first class in every respect, and the 
schedule of the running of cars shall be subject to the 





approval of the District Commissioners, but the cars 
shall be run as often as one every fifteen minutes be¬ 
tween the hours of five o’clock ante meridian and 
twelve o’clock midnight.” 

An act entitled “An act to incorporate the Capital Railway 
Company,” approved March 2, 1895 (28 Stats., 721), now 
a part of the system of the Washington Railway and Electric 
Company (see act of June 5,1900, 31 Stats., 270), provides: 

“Sec. 13. That the said company shall furnish 
and maintain passenger houses, as required by the 
Commissioners of the District of Columbia, and shall 
use first-class cars on said railway, with all the mod¬ 
ern improvements for the convenience, comfort, and 
safety of passengers, and shall run cars as often as the 
public convenience may require, in accordance with 
a time-table to be subject to the approval of the Com¬ 
missioners of the District of Columbia. Every failure 
to comply with the conditions of this section shall 
render the said corporation liable to a fine of fifty 
dollars, to be recovered in any court of competent 
jurisdiction at the suit of the Commissioners of said 
District.” 

The original charter of the Washington and Georgetown 
Railway Company (now the Capital Traction Company), 
approved May 17, 1862 (12 Stats., 388), in section 1 has the 
following proviso: 

“ Provided, That the use and maintenance of said 
road shall be subject to the municipal regulations of 
the cities of Washington and Georgetown, respect¬ 
ively, within their several corporate limits; and that 
whenever the Capitol grounds shall be enlarged, then 
the said routes shall be made to conform thereto.” 
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An act entitled “An act to incorporate the Rock Creek 
Railway Company of the District of Columbia (now the 
Capital Traction Company)/’ approved June 23, 1888 (25 
Stats., 199), in section 2 provides: 

“The said company shall place first-class cars on 
said railways, with all modern improvements neces¬ 
sary to the convenience and comfort of passengers, 
and shall run cars thereon as often as the public con¬ 
venience may require, in accordance with a schedule 
or time-table to be adopted by said board of directors, 
a copy of which shall be filed with the Commissioners 
of the District of Columbia, and to be approved by 
them, and shall not take on any of its cars more 
passengers than can be accommodated, and shall 
cause its cars to be heated during the winter season, 
subject to regulations to be prescribed by the Com¬ 
missioners of the District of Columbia.” 

By subsequent act approved March 1, 1895 (28 Stats., 
700), the company was authorized to change its name from 
the “Rock Creek Railway Company” to that of “The Capital 
Traction Company.” 

The District of Columbia Su Durban Railway Company 
(now a part of the Washington Railway and Electric Com¬ 
pany’s system) was required by its charter as follows (act of 
July 5, 1892, 27 Stats., 66): 

“Sec. 14. That the said company shall place first- 
class cars on said railways, with all the modern im¬ 
provements for the convenience and comfort of pas¬ 
sengers, and shall run cars thereon as often as the 
public convenience may require; the time-table or 
schedule of time to be approved by the said Commis¬ 
sioners of the District of Columbia.” 
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A similar provision was made by section 10 of the act to 
incorporate the Eckington and Soldiers’ Home Railway, now 
a part of the Washington Railway and Electric Company’s 
system (see act of June 19, 1888, 25 Stats., 190). 

The act incorporating the Georgetown and Tennallytown 
Railway Company (now a part of the system of the Washing¬ 
ton Railway and Electric Company), approved August 22, 
1888 (25 Stats., 446), in section 2 provides: 

“The said company shall place first-class cars on 
said railways, with all modern improvements for the 
convenience and comfort of passengers, and shall run 
cars thereon as often as the public convenience may 
require. And according to a published schedule 
to be filed with the District Commissioners, and be 
approved by them.” 

An act entitled “An act to incorporate the Maryland and 
Washington Railway Company,” approved August 1, 1892 
(27 Stats., 341), in section 10 provides: 

“Sec. 10. That it shall not be lawful for said cor¬ 
poration, its successors, or assigns, to propel its cars 
over said railroad, or any part thereof, at a rate of 
speed exceeding that which may be fixed from time 
to time by the said Commissioners, and for each viola¬ 
tion of this provision said grantee, their successors, 
or assigns, as the case may be, shall be subject to a 
penalty of fifty dollars, to be recovered in any court 
of competent jurisdiction at the suit of the Commis¬ 
sioners of the District of Columbia.” 

This company was authorized to sell its franchises to the 
Eckington and Soldiers’ Home Railway Company by act 
approved June 27, 1898 (30 Stats., 490). 

The act incorporating the Metropolitan Railway Company, 
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approved July 1, 1864 (13 Stats., 326), provides in sections 

20 and 21 as follows: 

“Sec. 20. And be it further enacted, That the said 
railroad company shall keep in good repair and in 
clean condition the flagstones or cross-walks leading 
to, upon, and over their tracks at the crossings of the 
several streets, which intersect their railroad, remov¬ 
ing therefrom snow and ice, as well as mud, dirt, or 
other annoyance; and shall further whenever neces¬ 
sary to render such crossings dry and convenient, 
raise or elevate the same sufficiently for that purpose, 
and shall adjust the adjoining pavement so as to make 
it convenient for carriages to pass said crossings. 

“Sec. 21. And be it further enacted, That for each 
and every violation of the foregoing provisions the 
said company shall forfeit and pay a sum not less 
than five dollars and not more than one hundred 
dollars, which may be recovered with costs of suit, 
on complaint of any person aggrieved, in any court 
of competent jurisdiction in the District of Columbia. 
Such action may be prosecuted in the name of the 
city of Washington, and one-half of the penalties 
recovered shall be for the use of the city of Washing¬ 
ton and the other half for the use of the complainant: 
Provided, however. That any party complainant 
shall, before commencing such action, file with the 
clerk of the Supreme Court of the District of Colum¬ 
bia a bond to be approved by the clerk of the said 
court, with at least one surety, to be approved by 
said clerk, and in a penalty of one hundred dollars, 
conditioned that the complainant shall well and; 
truly save harmless, and indemnify the said city 
against the payment of all costs and charges which 
shall be recovered against said city by reason of the 
failure of the complainant to prosecute or maintain 
his said complaint.” 
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By an amendatory act approved March 3, 1865 (13 Stats., 
536), it was provided: 

“That the use and maintenance of said road shall 
be subject to the municipal regulations of the city 
of Washington within its corporate limits.” 

The charter of the Washington, Alexandria and Mount 
Vernon Electric Railway Company, approved August 23, 
1894 (28 Stats., 494)', provides: 

“Sec. 12. That the said company shall furnish 
and maintain passenger houses and transfer stations 
as required hv the Commissioners of the District of 
Columbia but no such passenger house or transfer 
station shall be built upon the public streets or side* 
walks or upon public property and shall place first- 
class cars on said railway with all the modern im¬ 
provements for the convenience, comfort, and safety 
of passengers, and shall run cars as often as the public 
convenience may require in accordance with a time¬ 
table approved by the Commissioners of the District 
of Columbia. Every failure to comply with the con¬ 
ditions of this section shall render the said corpora¬ 
tion liable to a fine of fifty dollars for each day said 
failure occurs, to be recovered in any court of com¬ 
petent jurisdiction at- the suit of the Commissioners 
of said District.” 

“Sec. 13. That the Commissioners of the District 
of Columbia may make such regulations as to rate of 
speed, mode of use of tracks, and removal of ice 
and snow as in their judgment the interest and con¬ 
venience of the public may require. Should the serv¬ 
ants or agents of said company willfully or negli¬ 
gently violate such an ordinance or regulation as 
aforesaid shall be liable to the District of Columbia 
for a penalty not exceeding five hundred dollars.” 
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The charter of the Washington and Arlington Railway- 
Company, approved February 28, 1891 (26 Stats., 789), 
provides: 


“Sec. 2. That the railway hereby authorized and 
lying in the District of Columbia and on the bridge 
shall be constructed by said company of good material, 
and in a substantial manner, with grooved rails of 
the best pattern, and of a suitable gauge,—all to be 
approved by the Commissioners of the District of 
Columbia and the Seretary of War jointly. The 
tracks of said railway, so far as the same shall lie 
within the District of Columbia, and the space be¬ 
tween the same and for two feet adjacent to the 
outer rails thereof, shall be at all times kept by 
said company well paved and in good order to the 
satisfaction of the Commissioners of the District of 
Columbia; and it shall be lawful for said company 
to make all needful and convenient trenches and 
excavations in any streets or spaces where its railway 
may be constructed, and to place in such trenches 
and excavations all the needful and convenient de¬ 
vices and machinery for operating said railway in 
the manner and by the means aforesaid, subject to 
the approval of the Commissioners of the District of 
Columbia, and subject to the other provisions of this 
act; and, also, it shall be lawful for said company 
to erect and maintain at such convenient and suit¬ 
able points along its line not in any avenue, street, 
alley, or other public place as may be deemed ad¬ 
visable by said company or its board of directors, 
and subject to the approval and regulations from time 
to time made by the Commissioners of the District 
of Columbia over the place or places where the same 
may be located, an engine house or houses, boiler 
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house or houses, and other buildings necessary for 
the successful operation of said road.” 

“Sec. 5. That said company shall place first-class 
cars on its said railway, with all modern improve¬ 
ments, for the convenience and comfort of passengers, 
and shall run cars thereon as often as the public 
convenience may require, and according to a schedule 
to be made from time to time by said company and 
approved by the Commissioners of the District of 
Columbia, but no steam cars, locomotives or pas¬ 
senger or other cars for steam railways shall ever 
be run on the tracks of said railway in the District 
of Columbia. Said company may buy land on which 
to construct passenger-rooms, ticket-offices, workshops, 
depots, and buildings as may be necessary, and as 
the business of said railway and the convenience of 
the public may require, at such points along its line 
as may be approved by the Commissioners of the 
District of Columbia, as to so much of its railway 
as lies within the said District, and the Secretary 
of War as to the remainder of said railway.” 


The act amending the charter of the Washington and 
Great Falls Electric Railway Company, approved August 
23, 1894 (28 Stats., 492), provides: 

“It shall be the duty of the Commissioners of the 
District of Columbia to inspect, or to cause to be 
inspected, from time to time, the cars operated on 
said road, and to require of the said company that 
all cars and stations shall be of the first class, and shall 
be maintained in good condition, and that cars shall 
be run according to schedules which shall accommo¬ 
date the public; the said Commissioners shall also 
have the power to make such regulations as to the 
rate of speed, the use of tracks, the removal of ice 



and snow from off the tracks, as the public interests 
may require; failure to comply with any such re¬ 
quirement or regulation, or failure to stop cars be¬ 
fore crossing the Foxhall road, shall subject the com¬ 
pany to a fine of fifty dollars for each such failure, 
which fine may be recovered in any court of compe¬ 
tent jurisdiction.’ 5 

(See also act amending charter, approved June 3, 1896, 
29 Stats., 246.) 

By deed dated February 4, 1902, the Washington and 
Great Falls Electric Railway Company acquired the Colum¬ 
bia Railway Company and the Metropolitan Railway Com¬ 
pany, and changed its own name to the Washington Railway 
and Electric Company by virtue of the act approved June 
5, 1900 (31 Stats., 270). This act provided that: 

“All obligations imposed by law upon any corpora¬ 
tion whose road or route is acquired in accordance 
with the provisions of this act, except as the same 
may be expressly modified or repealed by this act, 
shall continue to be applicable to such acquired road 
or route and shall be confined thereto, and such road 
or route shall be acquired subject to such obligations 
and with all the rights and powers possessed by the 
selling corporation.” 

The act approved January 29, 1903 (32 Stats., 781), 
authorizing the Great Falls and Old Dominion Railroad 
Company to cross the aqueduct bridge, in section 9 provides: 

“Sec. 9. That the operation of the cars upon the 
track herein authorized shall be under the direction 
and control of the Commissioners of the District of Co¬ 
lumbia, who are hereby authorized to make such reg¬ 
ulations in regard to speed, character, and weight of 
cars, time of operation, and fare to be charged as 
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they may deem necessary or desirable; and any com¬ 
pany violating any regulations of said Commissioners 
made under the authority of this section shall be 
subject to a fine of not less than twenty-five dollars 
for each and every offense, to be recovered in any 
court of competent jurisdiction at the suit of said 
Commissioners, and in default of the payment of 
such fine the Commissioners are hereby authorized 
to exercise their police authority to prevent the opera¬ 
tion of the cars of the company so defaulting.” 

By act approved August 7,1894 (28 Stats., 250), the Com¬ 
missioners of the District of Columbia were authorized 

“to make and to enforce all reasonable regulations 
in respect to requiring street cars operated by other 
means than horse power in the District of Columbia 
to be provided with proper fenders for the protection 
of the lives and limbs of all persons within the Dis¬ 
trict of Columbia. Such power and authority shall 
extend to the adoption by the said Commissioners 
of any fender or fenders deemed by them to be su¬ 
perior to the fenders now in use as the fender or 
fenders which shall be used on cars operated within 
the said District: Provided, That nothing contained 
in this act shall operate to relieve any street railway 
company from liability for accidents on its lines.” 

By an act to authorize the Washington, Spa Spring and 
Gretta Railroad Company, approved February 18, 1907 
(34 Stats., 894), to extend its street railway into the Dis¬ 
trict of Columbia along the Bladensburg road, it is provided: 

“Sec. 8. That the cars shall be first class and shall 
be kept in good condition, to the satisfaction of the 
Commissioners of the District of Columbia 
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“Sec. 9. That the cars shall be run as often as 
public convenience requires, on a time-table satis¬ 
factory to the Commissioners of the District of Co¬ 
lumbia and approved by them, and it shall be the 
duty of said railroad company to submit such time¬ 
table for approval whenever required by said Com¬ 
missioners, and said company is required to run its 
cars in accordance with said approved time-table. 

“Sec. 10. That the speed of the cars shall be sub¬ 
ject to the police regulations of the District of Colum¬ 
bia. 

“Sec. 14. That the company is authorized to erect 
and maintain the buildings necessary to the opera¬ 
tion of this road, subject to the building regula¬ 
tions of the District of Columbia. The company shall 
erect and maintain passenger rooms and transfer 
stations as required by the Commissioners of the 
District of Columbia. All passenger rooms and trans¬ 
fer stations shall be provided with such conveniences 
for the public as said Commissioners may direct.” 

“Sec. 17. That said company is authorized to 
construct and operate for its own use only, telegraph 
and telephone lines along its railway, as herein pro¬ 
vided for, subject to the approval of the Commis¬ 
sioners of the District of Columbia.” 

“Sec. 21. That the construction, adoption of mo¬ 
tive power, erection of buildings, regulation of sched¬ 
ule, and speed of running shall be at all times under 
the supervision and control of the Commissioners 
of the District of Columbia. 

“Sec. 22. That each and every violation of the 
requirements of this act or of the regulations of the 
Commissioners of the District of Columbia made 
under the authority thereof shall be punishable by 
a fine of not less than twenty nor more than one 
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hundred dollars, in the discretion of the court, such 
fines to be collectible in any court of competent 
jurisdiction as other fines and penalties are collected 
in the District of Columbia.” 

This act was amended March 3, 1909 (35 Stats., 779). 
The act was further amended February 26, 1910. 

By act of Congress approved March 3, 1905 (33 Stats., 
1001), it was provided: 

“That every person or corporation operating street 
cars in the District of Columbia shall provide each 
of the same with glass vestibule, surrounding, as 
nearly as possible, the place where the motorman 
operating said car stands, so that said motorman 
shall be protected from inclement weather. 

“Sec. 2. That every person or corporation who or 
which shall violate the provisions of this act shall 
be guilty of a misdemeanor, and upon conviction 
shall be fined not less than one hundred nor more 
than five hundred dollars for each and every day 
any street car is operated not provided with the 
vestibule required by this act: Provided, however, 
That the requirements of this act shall not apply to 
cars operated from the first day of April to the first 
day of November of each and every year.” 

Sections 710, 711 and 712 of the Code of the District 
of Columbia relate to the removal of disused tracks of any 
street railway company, and give the Commissioners au¬ 
thority to place the street in good condition after removal 
of said tracks, and provide a penalty for neglect or refusal 
to remove them. These sections also relate to reciprocal 
trackage and free transfers (see also act of June 25, 1898, 
30 Stats., 489). 

The act of August 2, 1894 (28 Stats., 217, 218), entitled 
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1001), it was provided: 

“That every person or corporation operating street 
cars in the District of Columbia shall provide each 
of the same with glass vestibule, surrounding, as 
nearly as possible, the place where the motorman 
operating said car stands, so that said motorman 
shall be protected from inclement weather. 

“Sec. 2. That every person or corporation who or 
which shall violate the provisions of this act shall 
be guilty of a misdemeanor, and upon conviction 
shall be fined not less than one hundred nor more 
than five hundred dollars for each and every day 
any street car is operated not provided with the 
vestibule required by this act: Provided, however, 
That the requirements of this act shall not apply to 
cars operated from the first day of April to the first 
day of November of each and every year.” 

Sections 710, 711 and 712 of the Code of the District 
of Columbia relate to the removal of disused tracks of any 
street railway company, and give the Commissioners au¬ 
thority to place the street in good condition after removal 
of said tracks, and provide a penalty for neglect or refusal 
to remove them. These sections also relate to reciprocal 
trackage and free transfers (see also act of June 25, 1898, 
30 Stats., 489). 

The act of August 2, 1894 (28 Stats., 217, 218), entitled 
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“An act to authorize the Metropolitan Railroad Company 
to change its motive power for the propulsion of the cars 
of said Company,” provides: 

“Sec. 5. That the Metropolitan Railroad Company 
is hereby authorized and required immediately to 
make reciprocal transfer arrangements with street 
railroad companies whose lines now connect with 
its lines, and to furnish such facilities therefor as 
the public convenience may require. Upon the com¬ 
pletion of the underground electric system provided 
for in this act the said Metropolitan Railroad Company 
is hereby further authorized and required to enter 
into reciprocal trackage arrangements with connec¬ 
ting roads. The schedules and compensation shall 
be mutually agreed upon between the said Metro¬ 
politan Railroad Company and the companies with 
whose lines its lines connect; and in any case of 
failure to reach such mutual agreement, the matters 
in dispute shall be determined by the Supreme Court 
of the District of Columbia, upon petition filed by 
either party: Provided, That every street railway 
company in the District of Columbia whose lines 
connect, or whose lines may hereafter connect, with 
the lines of any other street railway company, is hereby 
subjected to the same requirements as to transfers 
and trackage arrangements, and upon similar con¬ 
ditions, as in this section provided in the case of the 
Metropolitan Railroad Company and the lines con¬ 
necting therewith.” 

The act of May 28, 1896 (29 Stats., 188), provides in sec¬ 
tion 3 as follows: 

“That the Capital Railway Company, the Metro¬ 
politan Railway Company, and the Capital Traction 
Company are hereby required to issue free transfers 
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at the point of intersection of their respective lines, 
so that for the payment of one fare a passenger of 
either road shall have the privilege of riding over the 
lines of both.” 

The rates of fare are fixed by the charters of the several 
street railway companies. 

Police Power of Commissioners. 

By act of Congress approved January 26, 1887 (24 Stats., 
368-369), the Commissioners were authorized, 

“To make needful regulations for the orderly dis- 
. position of carriages or other vehicles assembled on 
streets or public places, and to require vehicles upon 
such streets and avenues as they may deem necessary 
to pass along on the right side thereof; to regulate 
the movements of vehicles on the public streets and 
avenues for the preservation of order and protection 
of life and limb.” 

By joint resolution approved February 26,1892 (27 Stats., 
394), it was provided: j 

“Sec. 2. That the Commissioners of the District 
of Columbia are hereby authorized and empowered 
to make and enforce all such reasonable and usual 
police regulations in addition to those already made 
under the act of January 26, 1887, as they may deem 
necessary for the protection of lives, limbs, health, 
comfort and quiet of all persons, and the protection 
of all property within the District of Columbia.” 

An act of Congress approved June 29, 1906, entitled “An 
act regulating the speed of automobiles in the District of 
Columbia and for other purposes,” and applying to auto- 
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mobiles, bicycles and horse-drawn vehicles, limiting the rate 
of speed, in section 3 provides: 

“That this act shall not be held to take away the 
authority of the Commissioners of the District of 
Columbia to make police regulations not inconsistent 
herewith.” 

General Powers of Commissioners. 

The act of February 21, 1871 (16 Stats., 427), provides: 

“The Board of Public Works shall have entire 
control of and make all regulations which they shall 
deem necessary for keeping in repair the streets, ave¬ 
nues, alleys and sewers of the city, and all other works 
which may be intrusted to their charge by the legis¬ 
lative assembly or Congress.” 

This act enters into the Revised Statutes of the United 
States relating to the District of Columbia as section 77, and 
the Commissioners, as the successors to the Board of Public 
Works, have the same authority. 

Section 2 of the act of June 20, 1874, creating a temporary 
form of government, provides that the Commissioners shall 

“exercise all the power and authority now lawfully 
vested in the Governor or Board of Public Works of 
said District, except as hereinafter limited; and shall 
be subject to all the restrictions and limitations now 
imposed by law on said Governor or Board.” 

(18 Statutes, 116.) 

Under the act of June 11, 1878, the District of Columbia 
was continued a municipal corporation, and it was provided 
that 

“the Commissioners herein provided for shall be 
deemed and taken as officers of said corporation; and 
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all laws now in force relating to the District of Colum¬ 
bia not inconsistent with the provisions of this act 
shall remain in full force and effect.” 

Section 2 authorized the appointment of three Commis¬ 
sioners, 

“who from and after July first, eighteen hundred and 
seventy-eight shall exercise all the powers and au¬ 
thority now vested in the Commissioners of said 

t/ 

District, except as are hereinafter limited or provided, 
and shall he subject to all restrictions, and limitations, 
and duties which are now imposed upon said Com¬ 
missioners.” 

(20 Statutes, 103.) 

By the act approved February 21, 1871 (16 Statutes, 428, 
sec. 40), it was provided that all the laws and ordinances of 
the cities of Washington and Georgetown, respectively, and 
of the levy court, not inconsistent with the act, shall remain 
in full force until modified or repealed by Congress or the 
legislative assembly of said District. 


Power of Interstate Commerce Commission and of 
the Commissioners Contrasted. 

Section 16 of the act of May 23, 1908, deals with the 
duties of street railroads in reference to the public use of 
street cars. To 

“supply and operate a sufficient number of cars, clean, 
sanitary, in good repair, with proper and safe power, 
equipment, appliances and service, comfortable and 
convenient, and so operate the same as to give ex¬ 
peditious passage, not to exceed fifteen miles per 
hour within the city limits or twenty miles per hour 
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within the suburbs, to. all persons desirous of the use 
of said cars f without crowding said cars ” 

clearly indicates that the grant of power is limited to its 
application to such public use, otherwise the restrictive phrase 
“to all persons desirous of the use of said cars” would not 
have been employed. 

Stations, depots, workshops, buildings, tracks, and their 
repair, switches, crossings, turnouts, conduits, and motor 
power of street railroad crossings are not within the juris¬ 
diction of the Interstate Commerce Commission, but (within 
the charter provisions and the organic law of the District of 
Columbia) are under the control of the Commissioners. 
And the Interstate Commerce Commission is without author¬ 
ity to fix or determine rates of fare or transfer privileges 
or reciprocal trackage. 

Congress has expressly provided for fenders on street cars 
(act of August 27, 1894, 28 Statutes, 250), and for glass ves¬ 
tibules on street cars for motormen (act of March 3, 1905, 
33 Statutes, 1001), and has thus reserved these subjects to 
itself. 

Section 16 of the act of May 23, 1908, is limited by the 
provisions of section 14 of the same act, which expressly 
provides, as do the street railway charters, that these railway 
companies “shall be subject” * * * “to all of the above 

provisions of their charters and of law.” 

For example, the act of June 24,1898, section 3 (30 Stats., 
488), expressly authorizes the Commissioners to station 
special policemen at street railway crossings and declares 
“that every car shall be brought to a full stop immediately 
before making such crossing or intersection.” 

The use and maintenance of the road of the Washington 
and Georgetown Electric Railway Company, now part of the 
Capital Traction Company, is subject to the municipal 
regulations of the cities of Washington and Georgetown (act 
of May 17, 1862, 12 Stats., 388, sec. 1), and so is the use 








of the road of the Metropolitan Railway Company subject 
to the municipal regulations of the city of Washington (act 
of March 3, 1865, 13 Stats., 536); and, as the District of 
Columbia is the successor of these municipalities, these com¬ 
panies are subject to the municipal regulations of the Dis¬ 
trict. 

An act incorporating the Metropolitan Railway Company 
(July 1, 1864, 13 Stats., 326), now part of the system of the 
Washington Electric Railway Company, requires that com¬ 
pany to keep crossings clean and remove the snow and ice, 
mud, dirt, and other annoyances therefrom. The Com¬ 
missioners have power to regulate the mode of the use of 
the tracks and the removal of ice and snow from the tracks 
of the Washington, Alexandria and Mt. Vernon Electric 
Railway Company and the Washington and Great Falls 
Electric Railway Company (act of August 23, 1894, 28 
Stats., 494, and act of August 3, 1894, 28 Stats., 492). 

The grant of power, therefore, to the Interstate Commerce 
Commission by section 16 of the act of May 23, 1908, is in 
fact extremely limited, as will be seen from inspection of 
the charters of the street railway companies and of the gen¬ 
eral powers and police authority vested in the Commissioners 
of the District of Columbia. In a word, the Commissioners 
of the District of Columbia have general control and exercise 
police power over all the highways of the District of Colum¬ 
bia, and are responsible for the safety of travelers thereon, 
and are authorized to make and enforce all usual and reason¬ 
able police regulations for* the protection of lives, limbs, 
health, and comfort and quiet of all persons, and the pro¬ 
tection of all property within the District of Columbia. 

There can be no conflict or repugnancy between the 
powers of the Interstate Commerce Commission in reference 
to street railways and the powers of the Commissioners of 
the District of Columbia over the highways of the District. 
Everything within the grant of section 16 which relates to 
the public use of a street car may be properly exercised by 
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the Interstate Commerce Commission, and everything that 
relates to the public use of the highway for the protection 
of travelers may be exercised by the Commissioners of the 
District without any conflict whatever. 

In view of the extensive powers granted the Commissioners 
it is not to be supposed, by mere implication, that Congress 
intended to withdraw these powers and leave the public 
using the highways without adequate protection. Power 
over the public use of the highways is not vested in the 
Interstate Commerce Commission by the act of 1908, nor has 
the power of the Commissioners over that subject been 
taken away by the act. Congress did not intend to cripple 
the municipal government by taking away the police power 
of the Commissioners. 

City of New York vs. Interurban St. Ry. Co., 86 N. 

Y. Supp., 673: 

The city ordinance approved by the mayor July 22, 1902, 
declared (section 1): 

“Every car * * * operated by street surface 

railroad companies in the streets * * * of the 

city of New York, shall carry throughout its route 
on the outside, in front and on top of each and every 
car, so operated, a sign board or placard upon which 
shall appear, conspicuously, the destination of said 
car. Every such company must carry for a single 
fare upon such car, without change therefrom, each 
and every passenger to any regular stopping place 
desired by him upon said car’s route in the direction 
of the destination so designated; and for every viola¬ 
tion of the ordinance there shall be recovered against 
the company so offending a penalty of $100.00 in 
an action to be brought in the name of the city of New 
York.” 

4-N 
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Section 2 provided that— 

“This ordinance shall not apply to a transfer; 

* * * nor where, by reason of any accident, 

compliance with the ordinance is,rendered impossi¬ 
ble.” 

The New York City charter (Laws 1901, p. 28, c. 466) 
contains the following provisions: 

“Subject to the constitution and laws of the State, 
the board of aldermen shall have power to regulate 
the use of streets and sidewalks by foot * * * 

passengers, animals and vehicles; to regulate the 
speed at which horses shall be driven or ridden and 
at which vehicles shall be propelled in the streets; 

* * * to prevent encroachments upon and ob¬ 

structions of the streets and to authorize and re¬ 
quire their removal by the proper officers; and to 
make all such regulations in reference to the running 
of stages, omnibuses, trucks and cars as may be neces¬ 
sary for the convenient use and accommodation of 
the streets, piers, wharfs or stations/’ 

The court said: 

“The defendant’s position is that the effect of the 
railroad law (Laws 1890, p. 1082, c. 565) was to 
vest the State Board of Railroad Commissioners cre¬ 
ated by that law with exclusive power and authority 
to regulate the operation of railroad cars throughout 
this State. Laws 1890, p. 1130, c. 565, sec. 161. 
That part of the railroad law which defines the duties 
and powers of the Board of Railroad Commissioners, 
in substance and effect, is that if, in the judgment of 
that board, after a personal examination, it should 
appear, in the case of any railroad in the State, that 
it needs repairs, additional rolling stock, addition to 
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or change in station houses or additional terminal 
facilities, or that any change of rates of passenger 
fares or freight, or change in the mode of operating 
or conducting its business, is reasonable and expedient 
for promoting the security, convenience, and accom¬ 
modation of the public, the board shall notify the same 
to the corporation, and give it an opportunity to he 
heard thereon, and if the corporation thereafter re¬ 
fuses or neglects to make such repairs and changes 
within a reasonable time, and fails to satisfy the 
board that no action is required to be taken by it, the 
board shall fix the time within which the changes 
shall be made; that it should be the duty of the 
corporation owning and. operating the railroad to 
comply with such decisions and recommendations of 
the board as are just and reasonable. If it fails to do 
so, the board shall present the facts in the case 
to the Attorney General for his action, and 
report the same to the legislature. To characterize 
this statement as a legislative delegation of power 
to this board to do anything whatever which re¬ 
quires the exercise of authority would be a perversion 
of language. At the most it confers upon the Board 
of Railroad Commissioners general supervision of 
all railroads (sec. 157) that said Commissioners, 
in the interest of the public, may ascertain the 
physical conditions and details of operation for the 
purpose of recommending improvements. This con¬ 
struction seems too obvious for serious argument or 
citation of authority. In two cases substantially 
this view of the act has been taken by the court of 
appeals. In the People etc., vs. Rome, etc., 103 N. Y., 
95, 106; 8 N. E. 369, 372, which arose under the 
former railroad act (Laws 1882, p. 444, c. 353), 
largely the source of the present railroad law, the 
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court says: "The decision of the Board of Railroad 
Commissioners has no binding or conclusive au¬ 
thority. * * * Its decision was merely advisory 

and recommendatory’. In People, etc., vs. N. Y., L. 
E., 104 N. Y., 58, 64; 9 N. E. 856, 859, 58 Am. Rep., 
484, on the same subject, the court says, ‘Its proceed¬ 
ings and determinations however characterized, 
amount to nothing more than an inquest for informa¬ 
tion’. The court then proceeds to show how futile 
and how easily set at naught are the efforts of the 
Commissioners to effect any improvements in the 
management of the railroads placed under their su¬ 
pervision. Page 65, 104 New York; 9 N. E. 856; 
58 Am. Rep., 484. 

“Did the legislature intend by the enactment of 
the railroad law to take from the City of New York 
that degree of autonomy which it has enjoyed, in 
common with other municipalities throughout the 
country for years, and to replace it by creating this 
Board of Commissioners, and putting it into force, 
without semblance of the power necessary to make 
its service of any value to the public? I think not. 
Every consideration of justice and the public con¬ 
venience, which by common consent enters into the 
subject of municipal government, demands from the 
State of New York the right of self-government, so 
far, at least, as regards the use and users of its vast 
system of public highways, to the end that the com¬ 
fort and convenience of the public may be con¬ 
served and protected. This principle has been recog¬ 
nized and acted upon by the legislature and courts 
of this State for a long period of time, and under 
it a system of local laws has grown up, covering the 
whole field of municipal government. Assuredly, 
the legislature never intended by the appointment of 
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the Board of Commissioners to repudiate the principle 
of municipal self-government, upon which it has 
to this day almost invariably acted in dealing with 
the City of New York. The charter of 1897 vested 
the legislative power of the city in a common council 
and board of aldermen, continued in force and effect, 
all legislation then in force, and gave them power 
to grant railroad franchises, and pass all ordinances 
to carry those franchises into effect. It also declares 
in positive terms that the city shall not part with 
the rights and duties at all times to exercise, in the 
interests of the public, full municipal superintendence, 
regulation, and control in respect to all matters con¬ 
nected with the grants of railroad franchises. Laws 
1897, pp. 7, 15, 16, 21, 26, 27, c, 378; sec. 17, 41, 
45, 50, 74, 75. And the same provisions are con¬ 
tained in the charter of the Greater New York (Laws 
1901, pp. 8, 22, 25, 38, 39, c. 466, Sec. 17, 41, 44, 
45, 74, 75). The attitude of the legislature, as ex¬ 
hibited in the spirit of its past legislation concerning 
the city, and especially the provisions of the charter 
of Greater New York, evinces no intention to abridge 
or restrict the power of self-government which it has 
enjoyed from an early date to the present time. 
We therefore conclude that the act of 1890, p. 1082, 
c. 565, did not have the effect to take from the City 
of New York the right to make the ordinances on 
which this action is based, and to enforce the penalty 
for disobeying it.” 

Validity of Section 16. 

Section 16 of the act of May 28, 1908, first prescribes the 
duty of every street railway company and declares that duty 
to require that every such company shall 
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“Supply and operate a sufficient number of cars, 
clean, sanitary, in good repair, with proper and safe 
power, equipment, appliances, and service, comfort¬ 
able and convenient, and so operate the same as to 
give expeditious passage, not to exceed fifteen miles 
per hour within the city limits or twenty miles per 
hour in the suburbs, to all persons desirous of the use 
of said cars, without crowding said cars.” 

The section gives power to the Interstate Commerce Com¬ 
mission to compel obedience to these regulations, and power 
to make all such orders and regulations necessary to the ex¬ 
ercise of the powers therein granted to it as may be reason¬ 
able and proper. 

Every company and its officers and employes who violate 
the provisions of the section, or any of said regulations and 
orders (the section declares), shall be punished by a fine 
of not more than one thousand dollars ($1,000), and each 
day of failure or neglect is made a separate offense. 

Analogy in the use of general terms prescribing duties 
exists in other legislation. 

The act regulating commerce, as amended June 29, 1906. 
prescribes the duties of common carriers in general terms, 
in the first ten sections of the act. The Interstate Commerce 
Commission is created by section 11 of the act. The New 
York Public Service Commission law, after the defining of 
various terms used in the act, creates two public service dis¬ 
tricts. In section 4 of article 1 it creates a public service 
commission for each district. Article 2 contains provisions 
relating to railroads, street railways, and common carriers. 
Section 26 of this article provides in general terms for safe 
and adequate service as follows: 

“Every corporation, person, or common carrier 
performing a service designated in the preceding sec¬ 
tion, shall furnish, with respect thereto, such service 
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and facilities as shall be safe and adequate and in all 
respects just and reasonable.” 

Section 51 of article 3 describes the power of the commis¬ 
sions to order changes in time schedules, and the running of 
additional cars and trains, in general terms as follows: 

“If, in the judgment of the commission having 
jurisdiction, a railroad corporation or street railroad 
corporation does not run trains enough or cars enough 
or possess or operate motive power enough, reason¬ 
ably to accommodate the traffic, passenger and 
freight, transported by or offered for transportation 
to it, or does not run its trains or cars with sufficient 
frequency or at a reasonable or proper time having 
regard to safety, or does not run any train or trains, 
car or cars, upon a reasonable time schedule for the 
run, the Commission shall, after a hearing either on 
its own motion or after complaint, have power to 
make an order directing any such railroad corpora¬ 
tion or street railroad corporation to increase the 
number of its trains or of its cars or its motive power 
or to change the time for starting its trains or cars 
or to change the time schedule for run of any train 
or car or make anv other suitable order that the Com- 
mission may determine reasonably necessary to ac¬ 
commodate and transport the traffic, passenger or 
freight, transported or offered for transportation.” 

Analogy in penalties will also be found in other legis¬ 
lation. 

Recurring now to the penalties provided in section 16 
of the act of May 23, 1908, it will be noted that section 10 
of the act to regulate commerce, as amended June 29, 1906, 
declares that persons and carriers subject to the provisions 
of the act who violate it shall be deemed guilty of a misde- 
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meanor, and shall, upon conviction thereof in any court 
of the United States within the jurisdiction of which such 
offense was committed, forfeit not to exceed five thousand 
dollars for each offense. 

Section 16 of the same act provides that— 

“Any carrier, any officer, representative, or agent 
of a carrier, or any receiver, trustee, lessee, or agent 
of either of them, who knowingly fails or neglects 
to obey any order made under the provisions of sec¬ 
tion fifteen of this act shall forfeit to the United 
States the sum of five thousand dollars for each 
offense. Every distinct violation shall be a separate 
offense, and in each case a continuing violation each 
day shall be deemed a separate offense.” 

The New York Public Service Commission law, by sec¬ 
tion 56 of article 3, provides: 

“Every common carrier, railroad corporation and 
street railroad corporation and all officers, and agents 
of any common carrier, railroad corporation or street 
railroad corporation shall obey, observe and comply 
with every order made by the Commission under 
authority of this act, so long as the same shall be and 
remain in force. Any common carrier, railroad cor¬ 
poration or street railroad corporation which shall 
violate any provision of this act, or which fails, omits 
or neglects to obey, observe or comply with any order 
or any direction or requirement of the Commission 
shall forfeit to the people of the State of New York, 
not to exceed the sum of five thousand dollars for each 
and every offense, every violation of every such order 
or direction or requirement, or of this act, shall be 
a separate and distinct offense and in case of a con¬ 
tinuing violation, every day’s continuance thereof 
shall be deemed to be a separate and distinct offense. 
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“2. Every officer and agent of any such common 
carrier or corporation who shall violate, or who pro¬ 
cures, aids or abets any violation of any such common 
carrier or corporation of any provision of this act, 
or who shall fail to obey, observe and comply with 
any order of the commission, or who procures, aids or 
abets any such common carrier or corporation in its 
failure to obey, observe and comply with any such 
order or provision shall be guilty of a misdemeanor.” 

The provision for fine and punishment for disobeying the 
requirements of section 6 and the orders of the commission 
under the act of May 23, 1908, are, therefore, supported by 
the legislation above set forth. 

Counsel for the appellee contend that the police regu¬ 
lation involved in this case is invalid because under the pro¬ 
visions of said section 16 the Interstate Commerce Commis¬ 
sion has sole power to deal with the subject dealth with in 
the police regulation. In United States vs. Capital Traction 
Company, 28 W. L. R., 310, counsel for the Capital Traction 
Company forcefully contended that sections 16 and 17 of the 
act of May 23,1908, were void, among other reasons, because 
the language of the act defining the offense which it intended 
to create is so general, uncertain, and indefinite that it can¬ 
not, in itself, constitute a rule of conduct or of law, all of 
which is in violation of the provisions of the Constitution of 
the United States. 

This contention was supported in an able brief filed in 
that case on behalf of two of the street railway companies, to 
which reference is respectfully made. This court held, in 
the case mentioned, in favor of the contention of counsel 
for the railway companies. The court said: 

“Many grounds are assigned in the motion in sup¬ 
port of this contention, but we think the considera¬ 
tion of one will be sufficient to dispose of this case. 

5-N 
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It is insisted that the language of the act defining 
the offenses which it is intended to create, is so gen¬ 
eral, uncertain, and indefinite, that it cannot, in 
itself, constitute such a rule of conduct or law as can 
be enforced until amplified by specific rules, orders 
and regulations of the Interstate Commerce Commis¬ 
sion, promulgated under the authority vested in the 

Commission by the act of Congress in question. 
* * * 

“Penalties cannot be inflicted at the discretion of 
a jury. Before the citizen can be deprived of his 
liberty, or a corporation of its property by the im¬ 
position of fines, the crime must be clearly defined 
by the law-making power. If the Congress has power 
to declare it a crime for the street railway companies 
in the District of Columbia to operate cars in a 
crowded condition, it must, in order to impart valid¬ 
ity to the law, declare with certainty, what consti¬ 
tutes, under the statute, a crowded car. This it has 
totallv failed to do. 

u 

“It is unnecessary for us to consider in this case 
the power of the Interstate Commerce Commission 
to supply, by rule or regulation, what the statute 
lacks. No such attempt has been made; hence the 
question is not before us. The judgment of the 
police justice sustaining the motion to quash the in¬ 
formation is affirmed, and it is so ordered.” (28 W 
L. R., 312.) 


At least, therefore, some rule must be made by the Inter¬ 
state Commerce Commission in conflict with the police regu¬ 
lation before the act of 1908 is effective. 

No such rule has been made, and no such rule can law¬ 
fully be made. 

The railroad companies seem to be inconsistent in claim- 
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ing in the reported case that the act of Congress is void and 
in alleging in this case that it is valid. 

The District says that the act of Congress and the police 
regulation are both valid. 

The act of Congress is valid because it prescribes the duties 
of street railway companies to the public using street cars. 
Those duties need only the regulations prescribed by the 
Interstate Commerce Commission to make the act effective. 
This is the ordinary method of control by commission, 
and is the scheme of the act. 

Of course the rules of the Interstate Commerce Commis¬ 
sion under the act as well as the police regulations pro¬ 
mulgated by the Commissioners must be reasonable; other¬ 
wise the courts will not sustain them. 

Regulations for the Operation and Equipment of Street 
Railway Cars in the District of Columbia, Passed by 
the Interstate Commerce Commission (see Police 
Regulations, page 187). 

Section 7 provides: 

“Every suburban electric car in motion between 
sundown and sunrise shall be provided with a head¬ 
light which shall be located on the front dash, and 
a tail light which shall be located on the side of the 
car near the roof at the rear end. The tail light 
shall show red toward the rear and green toward the 
front. Oil must be used for fuel in the tail light.” 

This rule does not apply to this case either as to terri¬ 
tory or the character of light as affecting the use of the 
public highway. 

The Interstate Commerce Commission could not make a 
rule opposed to the police regulation that would be either 
lawful or reasonable. 
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If the Interstate Commerce Commission should make a reg¬ 
ulation declaring in express terms that street cars should carry 
excessively brilliant lights likely to dazzle, blind or otherwise 
endanger any driver or operator of any vehicle, or any 
pedestrian, using the public streets, avenues or highways of 
the District of Columbia, would such a regulation be valid? 
Manifestly not. Congress has not given it such power and 
could not lawfully make such a grant of power. Where does 
the power lie to protect the traveler in such case? In the 
Commissioners of the District of Columbia; and thev not 
only have the power but it was their plain duty to make the 
regulation and to enforce it as they are now trying to do. 
The regulation is plainly in the interest of good government. 

The Police Regulation is Definite and Reasonable. 

(a) Definiteness: 

“Excessive brilliancv” is defined in the regulation as 

t. C7> 

“likely to dazzle, blind or otherwise endanger any driver or 
operator of any vehicle, or any pedestrian?’ 

This is a plain rule, couched in language easily compre¬ 
hended. 

It is not necessary to describe the power of the light by 
formula or candle power in order to make the rule certain. 
Such method would occasion difficulty in proving a case, 
whereas any person can describe a light as dazzling or blind¬ 
ing or dangerous by stating its effect. 

It is not doubted that the regulation is reasonable because 
it is necessary. 

The judgment of the police court should be reversed. 

Respectfully submitted. 

Edward H. Thomas, 

For Appellant. 
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OF THE DISTRICT OF COLUMBIA. 

January Term, 1911. 


No. 2263. 

No. 5, Special Calendar. 


DISTRICT OF COLUMBIA, PLAINTIFF IN ERROR, 

vs. 

DAVID E. WILLETT. 


BRIEF FOR DEFENDANT IN ERROR. 


Concise Statement of Facts. 

In the interest of economy of time and space the de¬ 
fendant in error begs leave to adopt the statement of 
facts as set out in the brief filed on behalf of the District 
of Columbia. 


ARGUMENT. 

The Police Regulation in Question is Void, the Commis¬ 
sioners of the District of Columbia Being Without 
Authority to Regulate the Subject-Matter. 

By an act approved May 23, 1908, if the said act is 
not unconstitutional, Congress unquestionably delegated 
certain authority over the street railways of the District 
of Columbia to the Interstate Commerce Commission. 
Sections 16 and 17 of that act being as follows: 

“Sec. 16. That every street-railroad company or 
corporation owning, controlling, leasing, or oper¬ 
ating one or more street railroads within the Dis¬ 
trict of Columbia shall, on each and all of its rail¬ 
roads, supply and operate a sufficient number of 
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cars, clean, sanitary, in good repair, with proper 
and safe power, equipment, appliances, and service, 
comfortable and convenient, and so operate the 
same as to give expeditious passage not to exceed 
fifteen miles per hour within the city limits or 
twenty miles per hour in the suburbs, to all per¬ 
sons desirous of the use of said cars, without 
crowding said cars. The Interstate Commerce 
Commission is hereby given power to require and 
compel obedience to all of the provisions of this 
section, and to make, alter, amend, and enforce 
all needful rules and regulations to secure said 
obedience; and said commission is given power to 
make all such orders and regulations necessary 
to the exercise of the powers herein granted 
to it as may be reasonable and proper; and such 
railroad companies or corporations, their officers 
and employees, are hereby required to obey all 
the provisions of this section, and such regula¬ 
tions and orders as may be made by said commis¬ 
sion. Any such company or corporation, or its 
officers or employees, violating any provision of 
this section, or any of the said orders or regula¬ 
tions made by said commission, or permitting 
such violation, shall be punished by a fine of not 
more than one thousand dollars. And each day 
of failure or neglect on the part of such company 
or corporation, its officers or employees, to obey 
each and all of the provisions and requirements 
of this section, or the orders and regulations of 
the commission made thereunder,shall be regarded 
as a separate offense. 

“ Sec. 17. That prosecutions for violations of 
any of the provisions of this act shall be on in¬ 
formation of the Interstate Commerce Commis¬ 
sion filed in the Police Court bv or on behalf of 
the commission.” 

The Police Court of the District of Columbia held in 
construing these sections that Congress had intended to 
delegate wide and comprehensive powers to the Inter¬ 
state Commerce Commission and endeavored to cover 
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the entire subject-matter of the regulation of street rail¬ 
roads in this District. The corporation counsel, on the 
other hand, maintains that the authority granted by these 
sections to the Interstate Commerce Commission with re¬ 
spect to the regulation of street cars is very limited; the 
argument of his brief being directed principally, if not 
wholly, to the theory that the Interstate Commerce Com¬ 
mission has authority over the street railroads of the 
District only with respect to their relations with their 
passengers. He also maintains that the police power of 
the District Commissioners over these railways, and their 
power to regulate them with respect to the general pub¬ 
lic, has not been curtailed. Counsel attempts to fortify 
this argument by quoting at length , and apparently ex¬ 
haustively, from the various charters of the different 
street railways in the District of Columbia and other 
acts of Congress with respect to such roads, all, with 
one exception, passed prior to the Interstate Commerce 
act in question here. This exception, which is the act of 
May 29, 1908, but six days later than the act in question, 
is that authorizing the Baltimore and Washington 
Transit Company to enter the District of Columbia, 
section 7 of which is as follows: 

“Sec. 7. That the privileges herein granted are 
granted on the express condition that cars shall 
he run under such rules as may from time to time 
he made by the District Commissioners , and any 
violation of which shall be a misdemeanor, and 
for any such violation said corporation shail be 
liable to a fine of not less than fifty dollars and 
not to exceed two hundred dollars;” 

Whether or not Congress intended by this, legislation 
to make an exception of the Baltimore and Washington 
Transit Company as distinguished from all other street 
railroads in the District is not for us to say; but if this 
act is inconsistent with the act of May 23, 1908, it must 
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be presumed, we suppose, that Congress, having in mind 
the prior act, intended to make such an exception of the 
Baltimore and Washington Transit Company, however 
violent such a presumption may be. As will be seen by 
reference to the various charter provisions quoted in the 
brief for plaintiff in error Congress had, during a course 
of thirty-five years, enacted into law various regulatory 
provisions with respect to the street railroads of the Dis¬ 
trict of Columbia not only as a class, but as to each of 
them individually covering in various ways and 
at various times the number of cars, the char¬ 
acter of such cars, their sanitary condition, the 
character and safety of their power, the appliances 
and equipment which it considered necessary, and 
the manner in which the same should be operated, in¬ 
cluding the matter of speed. These provisions were not 
uniform throughout the District; they did not apply 
equally to all the various roads; in some instances they 
applied to one railroad and not to others, and it is to be 
presumed that when Congress undertook b}’ section 16 
of the act of May 23, 1908, to place in the hands of the 
Interstate Commerce Commission the regulation of the 
street railways of the District of Columbia, it did so with 
the purpose of providing a tribunal, a source of author¬ 
ity, which would preside uniformly and equally over 
all the roads in the District of Columbia and with respect 
to all the various subjects for regulation about which it 
had found it necessary to legislate, and that it intended 
by the general and comprehensive language of the act to 
embrace all matters which would come within the mean¬ 
ing of the terms which it employed. 

In the case of Callan vs. District of Columbia, 16 App. 
D. C., 271, this court, at page 277, say: 

“It is true that repeal by implication is not 
favored, but it is well settled law that repeal by 
implication is just as effective as express repeal, 




where the later enactment covers the whole sub¬ 
ject-matter of the previous law and is plainly in¬ 
tended to prescribe the only rule which shall 
govern. Dist. of Col. vs. Hutton, 143 U. S., 18; 
Tracy vs. Tuffley, 134 U. S., 206; C. M. & St. P. 
R. R. Co. vs. United States, 127 U. S., 406; Cook 
Co. Nat. Bank vs. Claflin, 97 U. S., 56; State vs. 
Stoll, 17 Wall., 425; United States vs. Tynen, 11 
Wall., 88.” 

In that case it was contended that an ordinance of 
the legislative assembly of the District of Columbia, 
under which the defendant was prosecuted, was repealed 
by implication by subsequent legislation purporting in 
general terms to cover the same subject-matter. The 
Police Court refused to quash the information on that 
ground holding that the ordinance in question had not 
been repealed and the defendant thereupon appealed to 
this court. In this connection the court, at page 274, 
say: 

“We deem it unnecessary to consider more than 
one of the questions raised by the assignments of 
error in this case. We are of opinion that section 
4 of the ordinance or act of the legislative as¬ 
sembly, under which the information against the 
defendant was filed, was repealed by subsequent 
legislation, and therefore could form no founda¬ 
tion for the prosecution. 

“The Congress of the United States, by an act 
approved January 26, 1887, and entitled ‘An act 
to authorize the Commissioners of the District of 
Columbia to make police regulations for the 
government of said District’ (24 Stat., 368), con¬ 
ferred authority upon the Commissioners, ‘to 
make, modify, and enforce usual and reasonable 
police regulations in and for the said District’ in 
certain specified cases, among them the following: 

“Fourth. To make needful regulations for the 
orderly disposition of carriages or other vehicles 
assembled on streets or public places, and to re¬ 
quire vehicles upon such streets and avenues as 
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they deem necessary to pass along on the right 
side thereof. 

“Fifth. To establish and regulate the charges 
to be made by owners of hacks and hackney car¬ 
riages of any kind whatsoever. 

“Tenth. To regulate the movement of vehicles 
on the public streets and avenues for the preser¬ 
vation of order and protection of life and limb. 

“Eleventh. To prescribe reasonable penalties 
for the violation of any of the regulations in this 
act mentioned; and said penalties may be enforced 
in any court of the District of Columbia having 
jurisdiction of minor offenses, and in the same 
manner that such minor offenses are now by law 
prosecuted and punished. 

“The power so conferred to make police regu¬ 
lations was enlarged by the second section of a 
joint resolution enacted by Congress on February 
26, 1892 (27 Stat., 394), whereby it was provided: 

“That the Commissioners of the District of 
Columbia are hereby authorized to make and 
enforce all such reasonable and usual police regu¬ 
lations, in addition to those already made under 
the act of January 26, 1887, as they may deem 
necessary for the protection of lives, limbs, 
health, comfort, and quiet of all persons and the 
protection of all property within the District of 
Columbia.” 

“Acting upon the authority conferred upon them 
- by the statute of January 26, 1887, the Commis¬ 
sioners of the District of Columbia, on June 15, 
1887, promulgated an elaborate code of police 
regulations, whereby the whole subject of hacks 
and hackney carriages, their orderly disposal at 
hack stands, the rates of fare to be collected by 
them, and their movements upon the streets and 
avenues of the District were sought to be regu¬ 
lated. And again, on July 1, 1898, purporting to 
act under the authority of both acts of Congress, 
and as well the act of January 26, 1887, as the 
joint resolution of February 26, 1892, the Com¬ 
missioners promulgated a code of revised and 
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amended regulations which were in force at the 
time of the alleged offense charged against the 
defendant, and yet remain in force. 

“By these regulations very full and minute 
provisions were made for the disposition of ve¬ 
hicles in the streets and avenues, for the stands 
which they might occupy, and the number of 
vehicles to be admitted to any such stand at any 
one time, for the rates to be charged by cabs, and 
for the orderly conduct of the drivers of such 
vehicles.” 

Then follow the various regulations covering the sub¬ 
ject, none of which define as an offense the specific act 
with which the defendant was charged, and thereafter 
the court say: 

“Now that it was the intention of Congress in 
the two enactments which have been mentioned 
to give the Commissioners of the District full and 
ample authority to revise the regulations pre¬ 
scribed by the legislative assembly in the matter 
of the regulation of hacks and hack stands, and 
to make new rules in their place, can not be 
doubted, and is not open for argument. The 
language of the two statutes is so full and com¬ 
prehensive that it would be a useless w T aste of 
words if we were to seek by argument to show 
that such was the purpose.” 

In the concluding paragraph of the opinion the court 
say: 

“Being of the opinion that section 4 of the 
ordinance of the legislative assembly of the Dis¬ 
trict of Columbia, enacted for the regulation of 
hacks and hack stands and the assembling of 
vehicles on the streets of the District of Columbia, 
was repealed by the subsequent ordinance or regu¬ 
lation on the same subject prescribed by the Com¬ 
missioners of the District under the authority of 
Congress, we must hold that no prosecution could 
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properly or legally have been had in this case 
under an information filed for an alleged violation 
of the enactment of the legislative assembly.” 

Can it be reasonably said that, because Congress on 
July 26, 1892, said with respect to the Brightwood Rail¬ 
way Company that its cars should be first class in every 
respect, and that the schedule of the running of cars 
should be subject to the approval of the District Com¬ 
missioners, and that the cars should run as often as one 
every fifteen minutes between the hours of 5 o’clock in 
the morning and 12 o’clock midnight, and then later on 
the 23d of May, 1908, provided that every street-railroad 
company in the District should run a sufficient number 
of cars and so operate the same as to give expeditious 
passage to all persons desirous of the use of said cars, it 
intended to except the Brightwood Railway Company? 
Again, Congress having said on the 2d of March, 1895, 
with respect to the Capital Railway Company, and on 
the 23d of June, 1888, with respect to the Rock Creek 
Railway Company, and again on the 5th of July, 1892, 
with respect to the District of Columbia and Suburban 
Railway Company, and again on the 22d of August, 1888, 
with respect to the Georgetown and Tenleytown Rail¬ 
way Company, that these companies should use first- 
class cars with all the modern improvements for the 
convenience, comfort, and safety of passengers, and 
should run cars as often as the public convenience might 
require in accordance with a schedule to be approved by 
the District Commissioners, does any reasonable man 
suppose that such provisions were not intended to be 
superseded and repealed by the general provision of the 
act of May 23, 1908, specifically covering these very 
matters and expressly delegating them to the Inter¬ 
state Commerce Commission? 

It is not contended here that Congress intended by 
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this act to repeal such provisions of law in prior acts 
which are not inconsistent, but it is respectfully urged 
that all previous legislation which is inconsistent with 
the intent and scope of the act of May 23, 1908, were 
thereby repealed. It would seem too clear to require 
argument that Congress intended to delegate to the 
Interstate Commerce Commission full power of regula¬ 
tion, unhampered by any previous enactments of Con¬ 
gress itself, with respect to the number of cars to be 
operated by any given road at any given time and place 
and the schedules upon which they should be operated; 
the condition of cleanliness, sanitation, and repair of 
such cars and the character and sufficiency of their 
power. The same must be said with respect to the 
equipment, appliances, and service of said roads and the 
operation of them so as to give expeditious passage. 
The matter of speed within and without the said limits 
is expressly delegated to the Interstate Commerce Com¬ 
mission, and if we are to give the words proper and safe 
“equipment” and proper and safe “appliances” any 
meaning whatever, it is hard to see why such appliances 
as headlights, fenders and the like are to be excluded. 

While the construction placed upon this act by the 
Interstate Commerce Commission itself is not conclusive, 
it may be said that the regulations which they have 
promulgated under authority of this act show conclu¬ 
sively how they interpret it with respect to these mat¬ 
ters. Their regulations in full are to be found embodied 
in the volume of the police regulations of the District of 
Columbia, published June 30,1910, by the District Com¬ 
missioners at page 187 et seq. Sections!, la, 2 and 4 
provide with considerable elaboration the kinds of fen¬ 
ders and wheel guards which are to be used by the 
various street railroads. They provide the height at 
which such fenders and wheel guards shall be carried 
above the rail. Section 5 provides for the maximum 
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rate of speed under different conditions and for a reduced 
speed at street crossings. Section 7 not only provides 
that “flagmen shall be stationed at the crossings of all 
street-car lines when in the judgment of the Interstate 
Commerce Commission the public safety requires the 
same, etc ” and that cars shall not u stop so as to obstruct 
a street crossing or intersecting street, but also provides 
expressly that “every surburban electric car in motion 
between sundown and sunrise shall be provided with a 
headlight which shall be located on the front dash, and 
a tail light which shall be located on the side of the car 
near the roof at the rear end. The tail light shall show 
red toward the rear and green toward the front. Oil 
must be used for fuel in the tail light .” Section 22 pro¬ 
vides that “no live contacts which are in reach of pas¬ 
sengers or pedestrians will be permitted.” Section 25 
provides: 

“When a car or train operating in the suburbs of 
the city of Washington within the District of Co¬ 
lumbia, is delayed under circumstances under 
which it may be overtaken by another car or 
train, the conductor, or other employee, carrying 
a red light at night and a red flag by day must go 
back immediately, a distance of a least 300 feet 
and stop the following car or train.” 

Certain therefore it is that the Interstate Commerce 
Commission consider that the question of headlights, to 
say nothing of other forms of equipment and appliances, 
and the character of these headlights and the purposes 
which they serve, are within their jurisdiction. 

That the District Commissioners themselves have ac¬ 
quiesced in the right of the Interstate Commerce Com¬ 
mission to regulate with respect to the safety of the 
public other than passengers is also evident from the 
fact that all prosecutions since the passage of the act in 
question in the Police Court for excessive speed, whether 
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between blocks, in the suburbs, or at street crossings, 
although arrests in such cases are made by the police 
force of the District of Columbia, are prosecuted by the 
United States District Attorney in the name of the 
Interstate Commerce Commission as provided by the 
act, although the District Commissioners had passed 
regulations covering the same subject-matter and incon¬ 
sistent with the regulation of the Interstate Commerce 
Commission. Can it be said that the regulation of the 
Interstate Commerce Commission, for instance, limiting 
the speed at street crossings to six miles an hour, 
whereas the speed permitted between street crossings is 
fifteen miles an hour, is for the protection of passengers? 
Is it not, on the other hand, plainly for the protection of 
pedestrians and drivers of vehicles in the streets at such 
places? Is it not clearly intended that the speed shall 
be so reduced at street crossings for the purpose of 
enabling the motorman to so control his car that he 
may avoid striking persons and vehicles crossing the 
tracks at such points? Has not this court in more than 
one instance held that this regulation is for the protec¬ 
tion of such persons in the streets and that they have a 
right therefore to rely upon its obedience? 

City & Sub. Ry. vs. Cooper, 32 App. D. C., 550, 
37 W. L. R., 216. 

C. T. Co. vs. Apple, 34 App. D. C., 559, 570, 38 W. 
L. R., 198, 202. 

Do the Commissioners of the District of Columbia 
consider, or do they not consider, that authority with 
•respect to fenders upon the cars, and whether such ap¬ 
pliances are proper and safe, is within the jurisdiction of 
the Interstate Commerce Commission? Let us ask what is 
the necessity of a headlight upon a street car in the sub¬ 
urban districts. What useful purpose does it serve? Is 
it intended for the protection of pedestrians and vehicles 


* 
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crossing or about to cross the tracks, or is it for the pro¬ 
tection of the passengers upon the car? Indeed, is it not 
indispensable for both purposes? Is a brilliant headlight 
which throws a strong beam down the track ahead, en¬ 
abling the motorman thereby to see objects upon the 
track at a greater distance, enabling him to stop his rap¬ 
idly moving car before endangering them, and enabling 
such persons to know of the approach of the car in time 
to avoid its danger, a menace to such persons or is it a 
safety appliance for the benefit of such persons? It 
would seem perhaps too plain for argument that a car 
running at the high rate of twenty miles an hour (the 
legal speed) upon the comparatively dark roads of the 
suburbs would require for the purpose of safe operation 
a much stronger headlight than a car running over the 
well lighted city streets and at a comparatively low rate 
of speed. The Commissioners of the District of Colum¬ 
bia themselves while they prohibit the use of brilliant 
headlights upon automobiles within the city limits rec¬ 
ognize their necessity upon the suburban roads. By 
section 8 of article 26 of the police regulations of the 
District of Columbia they have provided that: 

“No operator of any motor vehicle of whatso¬ 
ever kind, while conducting the same in the Dis¬ 
trict of Columbia shall use any acetylene, electric, 
or any other headlight in the business, or con¬ 
gested sections, unless so lowered as not to dazzle 
or blind any other driver, operator, or pedestrian 
on the streets or highways of such sections, or 
make it in anywise unsafe or difficult for any 
such drivers, operators, or pedestrians, to ride, 
drive, or walk on said streets or highways. Pro¬ 
vided, That this paragraph shall in no wise abridge 
or modify the requirements of section 3, article 
26, of the police regulations, requiring lights on 
all motor vehicles.” 

If such brilliant and dazzling headlights as the acety¬ 
lene lights commonly in use on the automobiles in the 



District of Columbia are proper and necessary for the 
public safety upon the suburban roads, why are they not 
proper upon the electric cars running at the same speed 
and upon the same highways? 

But the protection of the public in the streets is not 
by any means the only service performed by such head¬ 
lights. The Interstate Commerce Commission by section 
25 above quoted (p. 10) recognizes a danger which is 
common to all railroad systems, namely, that of rear-end 
collisions. This danger is not only theoretical but in¬ 
tensely practical. It is perhaps a matter of common 
knowledge that before the introduction of these head¬ 
lights rear-end collisions between these suburban cars 
did occur and the passengers were thereby injured. 
These lights are the very best safeguards against 
such collisions. The Interstate Commerce Commission 
has indicated by section 25, above referred to, that it 
considers it necessary that when a car is delayed when 
it may be overtaken by another car that the conductor 
should go back a distance of 300 feet with a light in 
order to hail the following car to prevent a collision. If 
the Interstate Commerce Commission had provided in 
addition to this safeguard that for the same purpose 
every suburban car after dark should be equipped with 
a headlight of a given candle power or of such strength 
as to enable objects to be seen upon the track at least 
300 feet ahead of the car, could it have been said that 
such a regulation was not within their province, even 
if their jurisdiction is limited to the protection of 
passengers? 

Again, if the Interstate Commerce Commission have 
the power and the duty to say, as they have said in sec¬ 
tion 7 of their regulations, that cars shall not “stop so 
as to obstruct a street crossing or intersecting street,” 
which regulation can not by any twist of the imagination 
be made to apply to the safety of passengers, have they 
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not the right to regulate with respect to the kind of 
headlights to be used upon the cars? If it is argued 
that the Interstate Commerce Commission have not reg¬ 
ulated with respect to the kind of headlights to be used 
it is evident that it is because they do not consider that 
it was in the interest of safe operation to limit the bril¬ 
liancy of such headlights. They have expressly said that 
“oil must be used for fuel in the tail light,” thereby 
permitting the inevitable inference that electricity or 
acetylene gas or any other substance or any other 
method of producing a high illumination might be used 
in the headlight. 

Not only is it the right of the Interstate Commerce 
Commission to regulate the character of the equipment 
and appliances of these roads, but it is their duty to re¬ 
quire and compel obedience to all of the provisions of 
this section, and to make, alter, amend and enforce all 
needful rules and regulations to secure said obedience— 

“and said railroad companies . . . their offi¬ 

cers and employees, are hereby required to obey 
all the provisions of this section and such regula¬ 
tions and orders as may be made by said com¬ 
mission.” 

It is argued that, even though the subject-matter may 
be within the province of the Interstate Commerce Com¬ 
mission to regulate, in the absence of any regulation on 
their part, such regulations as the District Commis¬ 
sioners may have made with respect thereto remain in 
force at least until repealed by regulations of the Inter¬ 
state Commerce Commission. This argument is clearly 
without force. If the necessity for regulation exists it 
is not only the privilege of the Interstate Commerce 
Commission to make proper regulations covering the 
matter, but it is their duty so to do. If they have not 
done so in any given instance it must be presumed that 
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they have either considered that regulation was not re¬ 
quired or that the subject-matter was sufficiently covered 
by general law. 

Congress certainly did not intend when it passed this 
act that there should be authority over the same sub¬ 
ject-matter vested in two separate and distinct bodies. 
It certainly did not intend that the law would permit 
the enforcement of one regulation by the Interstate Com¬ 
merce Commission and at the same time another incon¬ 
sistent therewith by the District Commissioners. 

If it thought it wise to grant wide and comprehensive 
powers of regulation over the street railroads to the In¬ 
terstate Commerce Commission and the proper exercise 
of such powers necessarily to some extent curtailed the 
police powers theretofore given to the District Commis¬ 
sioners (such police powers being delegated to the Inter¬ 
state Commerce Commission) it must be conceded that 
Congress would have had the power to do so. It is well 
known that in this District Congress has reserved cer¬ 
tain police powers and has delegated them to authorities 
other than the District Commissioners. To cite only 
one instance, it is well known that police jurisdiction 
over the Capitol grounds is exercised by an independent 
force of patrolmen; independent both of the Metropol¬ 
itan Police force of the District and of the District 
Commissioners. 

The corporation counsel on his brief at page 23 makes 
the following statement: 

“Stations, depots, workshops, buildings, tracks, 
and their repair, switches, crossings, turnouts, 
conduits, and motor power of street railroad 
crossings are not within the jurisdiction of the 
Interstate Commerce Commission, but (within the 
charter provisions and the organic law of the Dis¬ 
trict of Columbia) are under the control of the 
Commissioners.” 
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May we ask, upon what authority this statement is 
based? Where did he learn that the tracks, and their 
repair, that the switches, crossings, turnouts, conduits, 
and motor power are not within the jurisdiction of the 
Interstate Commerce Commission? Is it conceivable that 
Congress in delegating to the Interstate Commerce Com¬ 
mission the duty of seeing to it that every street rail¬ 
road should afford comfortable and convenient service 
and operate its cars so as to give expeditious passage 
to all persons desirous of the use of said cars intended 
to so hamper the Interstate Commerce Commission in 
the fulfillment of this duty that it could not say what 
was proper motor power for such purpose, what character 
of equipment the roads should have in their conduits or 
at their turnouts and switches, or that they should 
keep their tracks in such repair as that comfortable 
and expeditious passage might be afforded to their 
passengers? Surely such an interpretation of the law 
would so emasculate it as to leave the Interstate Com¬ 
merce Commission a very purposeless and inefficient 
body so far as the street railroads are concerned. 

Either this act of Congress means something and con¬ 
fers upon the Interstate Commerce Commission certain 
definite powers and duties or it means nothing, and is too 
indefinite to be enforced and is therefore void. If it is 
void as was urged in the case of U. S. vs. Capital Trac¬ 
tion Company, 34 App. I). C., 592, then not only the 
District Commissioners and the Interstate Commerce 
Commission but the street railroad companies should 
know it and govern themselves accordingly. If it is not 
void it should not be emasculated by judicial interpre¬ 
tation but should be given such construction as will 
enable the Interestate Commerce Commission to enforce 
it with precision. 



The Language of the Police Regulation in Question is so 
General and Indefinite That it Can Not in Itself Con¬ 
stitute a Rule of Conduct or of Law. 

If the Commissioners of the District of Columbia 
should be held to have authority to regulate with re¬ 
spect to the subject-matter of headlights upon the 
street cars (which of course is not conceded) then it is 
respectfully submitted that the language which they 
have employed is too indefinite and uncertain to enable 
such persons as are affected thereby to know with reason¬ 
able precision what acts are intended to be prohibited. 
From this point of view this case involves practically 
the same question which was before this court in the 
case just cited. United States vs. Capital Traction Com¬ 
pany, 34 App. D. C., 592. In that case the question was, 
whether the language of the statute and of the informa¬ 
tion with respect to the failure of the railroad company 
to operate sufficient cars to give passage to persons de¬ 
siring to ride thereon without crowding the same, was 
sufficiently definite to constitute the definition of a 
criminal offense. In this case the language employed is 
as follows: 

“No street railway company . . . shall use 

upon, or affix to any street railway car any head¬ 
light which by reason of its excessive brilliancy is 
likely to dazzle, blind or otherwise endanger any 
driver or operator of any vehicle or any pedes¬ 
trian . . .” 

The question which will first occur to anyone reading 
this regulation is, how brilliant must a light be in order 
to be likely to dazzle, blind or otherwise endanger any 
driver or operator of any vehicle or any pedestrian. And 
the next question would be, how dim must such head¬ 
light be before it will satisfy the regulation. What is 
the degree of brilliancy of a headlight which will not be 




likely to dazzle any driver or pedestrian? In order to be 
sure that the headlight is not likely to dazzle the eyes 
of anyone, to what extent must its brilliancy be reduced? 
We know that the eyes of human beings differ exceed¬ 
ingly in their sensitiveness to light. We know that when 
we come from a dark room suddenly into the presence of 
a light almost any degree of brilliancy will dazzle and 
blind us temporarily. We also know that when our eyes 
have become accustomed to the light it ceases to dazzle 
or blind us. We know that the eye is so delicately con¬ 
structed that the muscles controlling the action of the 
pupils react quickly to the action of light. We know 
also that in no two human beings perhaps is this action 
identical. The medical profession tells us that in a very 
small percentage of persons is there found a condition 
of the eye which is not more or less defective. It is a 
matter of common knowledge that many people other¬ 
wise in normal health are totally unable to bear the glare 
of the sun at the seashore; that its effect is so dazzling 
as to make it impossible for such people to go out in 
comfort without the aid of darkened glasses. Again, 
whether any given light is likely to blind a person upon 
the highway (meaning thereby, of course, that it would 
prevent his seeing certain objects) would depend entirely 
upon his point of view. Even the ordinary oil head¬ 
lights, such as are used upon the cars within the city 
limits, if looked at directly from the front, while upon 
a car on a dark road in the suburbs would prevent all 
objects behind it from being visible. The same head¬ 
light in the city upon the welMighted streets would be 
merely a spot of light upon the car which could other¬ 
wise be plainly seen by reason of the surrounding glare. 
In other words, a light which in the dark suburbs would 
perhaps be dazzling in appearance would in the daytime 
or even in the well-lighted city streets be comparatively 
dim. The same light would therefore be lawful on the 
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brilliantly lighted streets of the city and unlawful in the 
suburbs. This is manifestly an absurdity, for the bril¬ 
liant light is needed in the suburbs and is not necessary 
in the city. 

The regulation established no standard of brilliancy. 
If we say as counsel for the appellant said upon his brief 
that the regulation contains its own definition in that 
excessive brilliancy is defined to be such brilliancy as is 
likely to dazzle, blind, etc., then we must ask as we have 
said, when is it likely to dazzle, blind, etc? What is the 
definition of these terms? To show that it is impossible 
to arrive at any definite meaning for such indefinite terms 
it is only necessary to refer to the definition of the word 
“dazzle” as given by the Standard Dictionary. 

Dazzle: 

1. To blind temporarily withbrilliancy; confuse, 
as a person or one’s eyes, by excess of light. 

2. To daze or confound with display. 

3. To be blindingly bright. To be blinded or 
overwhelmed by light. To be dazed or stupefied. 

In other words, to dazzle is to be too brilliant and to 
be too brilliant is to dazzle, and there we are. W e are 
moving in an endless circle and arrive nowhere. 

The Sixth Amendment to the Constitution provides 
that in a criminal action the defendant shall be advised 
and informed of the nature and cause of the accusation. 
The law must first define the offense. This regulation 
certainly does not meet this requirement. It is not 
reasonable, nor is it just, that a defendant in a prosecu¬ 
tion for crime shall be compelled to meet a charge of 
operating a car with a headlight of excessive brilliancy 
when there are possibly no two people in the world who 
would agree as to what would constitute excessive bril¬ 
liancy. If the District Commissioners intended to pre¬ 
scribe certain standards with respect to the brilliancy 
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of the headlights, it would have been perfectly feasible 
for them to have done so. It would have been perfectly 
feasible for them to prescribe that such lights should 
not exceed a certain candle power in brilliancy. When¬ 
ever Congress has undertaken to regulate the degree of 
brilliancy required for the gas light in this city it has 
prescribed in a thoroughly definite way the minimum 
candle power measured by certain photo-metric stand¬ 
ards. 

In the absence of such standards an act Regulating 
Gas Works, approved June 23, 1874 (18 Stats., 27), it is 
unconscionable that the defendant here should be prose¬ 
cuted under conditions which leave it to the whim or 
caprice or personal bias of any judge or any jury to set 
up his or its own standard in the individual case. In 
the case at bar for instance, counsel is informed that 
the only proof which the prosecution would produce or 
could produce is the testimony of the police officer who 
made the arrest and this defendant’s guilt or innocence 
would depend entirely upon the mere opinion of this 
one man as to whether the light which he saw on that 
occasion was excessively brilliant. If a defendant today 
should be acquitted under such a charge there is no 
guaranty that tomorrow he might not be prosecuted 
under a precisely similar state of facts and convicted 
by another jury or another judge. In the brief filed on 
behalf of the defendant in error in the case of the 
United States vs. Capital Traction Company, counsel in 
this connection cited and quoted extensively from the 
following authorities: 

L. & N. R. R. Co. vs. Commonwealth, 99 Ky., 132, 
33 L. R. A., 209. 

L. & N. R. R. Co. vs. R. R. Commissioners, 19 Fed. 
Rep., 679. 

U.S. vs. Reese, 92 U. S., 214. 

Augustine vs. State, 41 Tex. Crim. Rep., 59. 
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State vs. Gaster, 45 La. An. Rep., 636. 

State vs. Mann, 2 Ore., 238. 

Ex parte Jackson, 45 Ark., 158. 

Hewitt vs. Medical Supervisors, 148 Cal., 590, and 
particularly the opinion of this court in the 
case of— 

Czarra vs. Medical Supervisors, 25 App. D. C.,443. 

But most important and persuasive of all and the case 
which would seem conclusive of this question is the case 
hereinbefore referred to, viz, United States vs. Capital 
Traction Company, 34 App. D. C., 592, the opinion in 
which was written by Mr. Justice Van Orsdel, in the 
course of which the court say: 

“The 6th Amendment to the Constitution of 
the United States, among other things, provides 
that in all criminal prosecutions, the accused shall 
‘be informed of the nature and cause of the accu¬ 
sation.’ In other words, when the accused is led 
to the bar of justice, the information or indictment 
must contain the elements of the offense with 
which he is charged, with sufficient clearness to 
fully advise him of the exact crime which he is al¬ 
leged to have committed. To ascertain the pos¬ 
sibility of framing such an information we must 
look to the statute creating the offense. We are 
here dealing with a statutory, and not a common 
law offense. The information can not rise higher 
than its source, the statute. The statute makes 
it a criminal offense for the street railway 
companies in the District of Columbia to 
run an insufficient number of cars to accommo¬ 
date persons desiring passage thereon, with¬ 
out crowding the same. What shall be the 
guide to the court or jury in ascertaining what 
constitutes a crowded car? What may be re¬ 
garded as a crowded car by one jury may not be 
so considered by another. What shall constitute 
a sufficient number of cars in the opinion of one 
judge may be regarded as insufficient by another. 
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What may be regarded as grounds for acquittal 
by one court may be held sufficient to sustain a 
conviction in another. The principle of uni¬ 
formity, one of the fundamental elements essen¬ 
tial in determining the validity of criminal 
statutes, is wholly lacking. There is a total 
absence of any definition of what shall constitute 
a crowded car. This important element can not 
be left to conjecture, or be supplied by either 
the court or the jury. It is of the very essence 
of the law itself, and without it the statute is 
too indefinite and uncertain to support an in¬ 
formation or indictment.” 


In support of these principles the court cited and 
({noted some of the authorities herein submitted and 
then continues as follows: 


“In a criminal statute, the elements constitut¬ 
ing the offense must be so clearly stated and 
defined as to reasonably admit of but one con¬ 
struction. Otherwise, there would be lack of 
uniformity in its enforcement. The dividing line 
between what is lawful and unlawful can not be 
left to conjecture. The citizen can not be held to 
answer charges based upon penal statutes whose 
mandates are so uncertain that they will reason¬ 
ably admit of different constructions. A criminal 
statute can not rest upon an uncertain foundation. 
The crime, and the elements constituting it, must 
be so clearly expressed that the ordinary person 
can intelligently choose, in advance, what course 
it is lawful for him to pursue. Penal statutes pro¬ 
hibiting the doing of certain things, and providing 
a punishment for their violation, should not admit 
of such a double meaning that the citizen 
may act upon the one conception of its require¬ 
ments and the courts upon another. As was said 
in United States r.s*. Reese, 92 U. S., 214, 23 L. 
Ed., 563: Tf the legislature undertakes to. define 
by statute a new offense, and provide for its pun¬ 
ishment, it should express its will in language 
that need not deceive the common mind. Every 
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man should be able to know with certainty when 
he is committing a crime. ... It would cer¬ 
tainly be dangerous if the legislature could set a 
net large enough to catch all possible offenders, 
and leave it to the courts to step inside and say 
who could be rightfully detained, and who should 
be set at large. This would, to some extent, sub¬ 
stitute the judicial for the legislative department 
of the Government. 7 

“Penalties can not be inflicted at the discre¬ 
tion of a jury. Before the citizen can be deprived 
of his liberty, or a corporation of its property by 
the imposition of fines, the crime must be clearly 
defined by the law-making pow r er. If the Con¬ 
gress has power to declare it a crime for the street- 
railway companies in the District of Columbia to 
operate cars in a crowded condition, it must, in 
order to impart validity to the law, declare, with 
certainty, what constitutes, under the statute, a 
crowded car. This it has totally failed to do.” 

The Regulation in Question is Unreasonable. 

These comparatively bright headlights w r hich the reg¬ 
ulation of the District Commissioners has designed to 
prohibit are in the interest of public safety and not sub¬ 
versive of it. They have but one object and that is the 
prevention of accidents. They are designed not only to 
prevent collision between cars traveling in the same direc¬ 
tion and upon the same track, but to prevent collisions 
with vehicles and pedestrians upon the tracks. They 
are not only designed for this purpose, but are 
the most effective means of preventing such 
disasters. To persons not upon the tracks such lights, 
if at all dazzling, can at worst only cause them to stop, 
or if driving to slow down until the light has passed. At 
worst this is nothing more than a slight and merely 
occasional inconvenience. The light itself can not dam¬ 
age them, and it can not to any appreciable extent de¬ 
prive them of the free use of the roadway. On the other 
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hand, it can and does save and prevent the destruc¬ 
tion of life and property; is such comparatively slight and 
only occasional inconvenience to a few persons who may 
be traveling upon these highways to be compared to the 
loss of human life or the maiming of human beings? Would 
not the saving of the life of a single human being, helpless 
upon the track for any reason, whether due to his own 
carelessness, illness, or any other cause, be worth a 
thousand times all the inconvenience which could pos¬ 
sibly result from the use of these lights to the com¬ 
paratively small number of people traveling these 
suburban highways? Some years ago before the adop¬ 
tion of these lights several rear-end collisions occurred 
upon this very line between cars going to and coming 
from Chevy Chase Lake, a popular evening resort. 
These collisions were found to be due to the inability 
of the motorman to distinguish a car ahead in time 
to avert the collision, the car ahead owing to some 
accident having been darkened. In one of these acci¬ 
dents about fifty passengers were injured. In another 
almost as many. Under such circumstances it is not 
only unreasonable, but it is preposterous to limit the 
endeavor of the railroad companies to prevent the re¬ 
currence of such disasters by every means possible. 

It is, therefore, respectfully submitted that the deci¬ 
sion of the Police Court should be sustained. 

R. ROSS PERRY, 

R. ROSS PERRY, Jr., 

G. THOMAS DUNLOP, 
Attorneys for Defendant in Error . 







